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Discrimination
John S. W. Park

“Discrimination” comes from the Latin prefix “dis-,”  

meaning “apart from” or “away from.” Its root, 

“crimen,” denoting “blame” or “judgment,” gives us 

“crime” and all of its variants. Carrying negative and 

positive connotations, to discriminate is to come to a 

judgment about something or someone or to set it apart 

from something else with similar characteristics. To be 

“discriminating” suggests a finer taste and sensibility, 

the ability to distinguish good from bad, and the 

capacity to discern desirable from undesirable. It can 

indicate good judgment, a kind of refinement, and even 

snobbery. In the context of public law, “discrimination” 

most often refers to a formal declaration to treat two 

groups differently; such a collective decision can imply 

a majority’s desire to elevate some and to denigrate 

others, even though they may otherwise share similar 

attributes. White supremacists in the United States 

have long insisted that racial discrimination is based 

on notions of “good taste” or “common sense” that 

distinguish “good people” (whites) from “other people” 

(nonwhites, beings who may not be fully human and 

thus not entitled to the same treatment as whites). 

While there are many forms of discrimination in the 

world— based on gender, age, sexual orientation, and 

class, among dozens of others— this essay focuses on 

the relationship between race- based discriminations 

(particularly in American constitutional law and 

in federal and state statutes) and their multifaceted 

impacts on Asian Americans and Asian immigrants.

The first clause of Article IV, Section 2, of the United 

States Constitution declares, “The Citizens of each State 

shall be entitled to all Privileges and Immunities of Citi-

zens in the several States,” and early litigants said that 

this clause forbade the states from “discriminations” 

against citizens of other states. In the Federalist Pa-

pers and elsewhere, some of the Constitution’s framers 

claimed they had supported this article to prevent citi-

zens in the more powerful states from discriminating 

against citizens of less powerful states, thus providing a 

legal basis for equality among all citizens of the United 

States. Nevertheless, discrimination against nonciti-

zens, along with taking their property, was deemed less 

problematic. Although some Native Americans had 

converted to Christianity, exercised property rights, 

and even “passed into” American citizenship, those liv-

ing as members of “sovereign tribes” were not counted 

in the census for purposes of apportioning seats in 

Congress.

As non- American citizens, these “Indians not taxed” 

and their sovereign tribes could not expect protection 

from the federal courts either, as they had no rights, 

privileges, or immunities under the constitution. They 

were, in the words of the United States Supreme Court, 

“domestic dependent nations” and “the relationship of 

the tribes to the United States [resembled] that of a ‘ward 

to its guardian.’” In other cases, the court stressed that 

Congress and the president had “plenary power” over 

Native Americans and their tribes; such power could not 

be checked by the federal courts under the United States 

Constitution. As numerous state governments and then 

the federal government coordinated military efforts to 

remove Native Americans from their lands, the federal 

courts occasionally expressed sympathy, but otherwise 

did nothing (Deloria 1983). Similarly, African Ameri-

cans were regarded as beyond constitutional protection. 

African slaves were property; even free blacks were not 
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considered citizens in the same way as “free white per-

sons.” Under law, slave owners were entitled to recover 

their slaves with the assistance of state officials, even in 

states where slavery was unlawful. This understanding, 

reinforced through several constitutional provisions 

and subsequent federal statutes, envisioned formal, 

discriminatory treatment against black slaves; such 

treatment assumed that they were people governed by 

constitutional rules, but not protected under the Con-

stitution (Higginbotham 1980; Morgan 2003).

By analogy, Asian immigrants were characterized 

as outside the nation when they arrived in large num-

bers by the mid- nineteenth century. In early California 

history, Asian immigrants were excluded from juries 

(1854) and barred from attaining naturalized citizen-

ship (1879). Racial discrimination against the Chinese 

began in 1852, when California approved the Foreign 

Miners’ Tax. While the tax carried no specific ethnic or 

racial designation, it was exclusively applied to Chinese 

immigrants. Over the next three decades, such discrimi-

natory measures would increase as state legislators de-

manded state and federal action against the further mi-

gration of the Chinese. For example, the Page Act of 1875 

prohibited the arrival of “lewd and debauched women”; 

in California, the rule was used against Chinese women. 

Seven years later, the U.S. Congress passed the Chinese 

Exclusion Act, which curtailed Chinese immigration 

by prohibiting Chinese laborers. In Chae Chan Ping 

v. United States (1889), the Supreme Court upheld such 

forms of racial discrimination and exclusion, averring: 

“These laborers are not citizens of the United States; they 

are aliens. That the government of the United States, 

through the action of the legislative department, can 

exclude aliens from its territory is a proposition which 

we do not think open to controversy.” In other words, 

national majorities had the right to discriminate on 

the basis of race to keep out undesirable, “inassimilable” 

immigrants (Wong and Chan 1998; John Park 2004; 

Erika Lee 2004).

Such racialized restrictions occurred after the passage 

of the Fourteenth Amendment, ratified in 1868, which 

promised constitutional protections to all “persons” as 

well as citizens: “No State shall make or enforce any law 

which shall abridge the privileges or immunities of citi-

zens of the United States; nor shall any State deprive any 

person of life, liberty, or property, without due process 

of law; nor deny to any person within its jurisdiction 

the equal protection of the laws.” In the aftermath of 

Reconstruction, however, white supremacists rejected 

political and social equality with African Americans. As 

newly emancipated slaves left the South, racial segrega-

tion became more pervasive and codified at the state 

level via Jim Crow laws. For about one hundred years 

after the Civil War, white American majorities legally 

discriminated against people of color, even though the 

federal government had to acknowledge that African 

Americans, Native Americans, Asian Americans, and 

other racial minorities were both “persons” and citizens 

of the United States (Woodward 1966).

Legalized racial segregation required novel justifica-

tions. In Plessy v. Ferguson (1896), the Supreme Court 

upheld that “separate but equal” accommodations and 

services for racial others were constitutional. Over the 

next six decades, white majorities supported segrega-

tion; in public school systems, for example, African 

American, Mexican American, Asian American, and 

Native American children were to be segregated (if such 

schools were established for them at all). For example, 

because they were deemed “yellow” and not white by 

the Supreme Court, Asian and Asian American children 

were to attend schools for “colored children” in Missis-

sippi (Gong Lum v. Rice 1927). This systemic segregation 

against people of color was extended into other places 

and spaces, such as hospitals, military units, and labor 
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unions. And, with regard to Asian immigrants and Asia 

Americans, such discriminations were applied to di-

vergent ethnic groups. South Asian immigrants could 

not pass into American citizenship, Korean immigrants 

could not own land in states like California, nor could 

Filipino or Japanese immigrants get commercial fish-

ing licenses or government jobs. Various state rules said 

that “Mongolians,” “Orientals,” and “Malays” could 

not marry “white” or “Caucasian” people (Chan 1991).

Throughout this period, if regular political power 

proved ineffective, whites used other methods to en-

force segregation. At the turn of the twentieth century, 

membership in white supremacist organizations num-

bered in the hundreds of thousands as legislators, Su-

preme Court justices, police officers, and other officials 

joined groups like the Ku Klux Klan to secure white 

voting blocs. There was regional variety: James Phelan, 

the former mayor of San Francisco, promised to keep 

California free of Japanese immigrants when he ran 

for a United States Senate seat; in North Carolina, Fur-

nifold Simmons claimed to be the “Chieftain of White 

Supremacy” and the “Great White Father” when he ran 

for his own seat. Both men won. During the first half of 

the twentieth century, legislators like these would block 

the passage of several antilynching bills in Congress.

White supremacy was so common that many Ameri-

cans encouraged their representatives to seek alliances 

with the Nazi Party in Germany, as the racial attitudes 

of the Nazis were similar to their own. Before World 

War II, when Franklin Roosevelt complained that Ad-

olf Hitler had no right to infringe upon the sovereignty 

of his neighbors— France, Czechoslovakia, Poland, 

Hungary— Hitler’s reply was that the United States had 

no moral right to complain about such things, as white 

Americans had already done to Native Americans what 

the Nazis were hoping to try in Europe. Influenced by 

counterparts in the United States, Nazi scientists also 

endorsed eugenics— the selective breeding of “higher 

races” and the destruction or culling of “lower types,” 

including people with mental and physical disabilities. 

Following British and American practices, Nazi officials 

used concentration camps to detain political prisoners, 

homosexuals, and other “undesirables.” In the first half 

of the twentieth century, horrifying forms of race- based 

discrimination and apartheid were basic aspects of pub-

lic law and policy in the “civilized” world. As Steven 

Casey (2001) and others have argued, American politi-

cians had to persuade the American public that Nazis 

and other racists were indeed enemies and threats and 

not allies.

Even so, before the end of World War II, the Ameri-

cans had evinced a self- consciousness and a sense of 

embarrassment about race- based discrimination as they 

tried to lead the struggle against fascism and commu-

nism. The Supreme Court insisted that Japanese Ameri-

can internment camps were not like Nazi concentration 

camps. The court likewise asserted that popular racial 

prejudices alone should never be used to justify racial 

discrimination, and that (from now on) American leg-

islatures had to have “compelling state interests” and 

“narrowly tailored” methods whenever they used race- 

based discriminations. Such statements arose in Kore-

matsu v. United States (1944), where the court rendered 

legal the indiscriminate internment of immigrants and 

American citizens of Japanese ancestry. Even though 

Fred Korematsu and Japanese Americans lost their fight 

against mass incarceration, the case marked a turning 

point in American public law, as the federal courts used 

it as a precedent to undo race- based discriminations in 

education, housing, voting, and other areas of public 

life (Klarman 2006).

As Mary Dudzuiak (2000) and other historians have 

noted, in the postwar world, U.S. domestic law changed 

in response to the Holocaust and within the context of 
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Cold War foreign policy. The Union of Soviet Socialist 

Republics joined with the People’s Republic of China 

in a communist bloc to oppose the United States, 

Great Britain, Japan, and their allies. The communist 

world and the “free world” fought one another for the 

Third World— the so- called nonaligned nations— with 

each side trying to persuade these countries to follow 

its example and to reject the other side. In places like 

Vietnam and Korea, the communists quickly reminded 

everyone of past racism and anti- Asian discrimination 

in the United States (Borstelmann 2003). Communist 

sympathizers likewise stressed that Soviet and the Chi-

nese Communist constitutions and laws promised poli-

cies and practices of equality that seemed more robust 

than the American versions. Although both commu-

nist states practiced one- party rule, and despite the 

fact that some communists enjoyed secret privileges 

that made them more equal than their comrades, their 

public rejections of race- based discrimination proved 

effective against a segregationist American adversary, 

a nation that retained racist laws. Racial segregation 

had the quality of absurdity, too; after the war, for ex-

ample, a heroic Japanese American soldier was denied 

a proper burial in a cemetery in California, as the cus-

tom there was to reserve spots for whites only. It was 

hard to justify such a thing to his survivors, the Ma-

suda family of Orange County, or to anyone for that 

matter (Takaki 1989).

Within this postwar context, and within twenty 

years of the landmark decision in Brown v. Board of Edu-

cation (1954), the states had abolished formal segrega-

tion in their public institutions, and Congress had ap-

proved significant new civil rights legislation, including 

the Civil Rights Act of 1964, the Voting Rights Act of 

1965, and the Fair Housing Act of 1968. Moreover, ev-

ery president since Eisenhower was willing to use fed-

eral power to coerce white Americans into accepting 

racial integration. During the 1950s and 1960s, white 

resistance to racial integration was often violent, yet by 

1970, in an amazing turn, formal race- based rules de-

signed to discriminate and to disable people of color in 

the United States were either repealed or struck down. 

In law and policy at least, racial discriminations— those 

based on notions that some people were racially inferior 

or subhuman— were no longer legal.

Formal white supremacy has been illegal now for 

about four or five decades, or rather, for only four or five 

decades. Americans of all races have struggled with how 

or whether to “undo” the previous three and a half cen-

turies of legalized white supremacy. President Lyndon 

Johnson used a popular metaphor to argue for “affirma-

tive actions” to remedy past harms: “You do not take a 

man who for years has been hobbled by chains, liber-

ate him, bring him to the starting line of a race, saying, 

‘You are free to compete with all the others,’ and still 

justly believe you have been completely fair.” Johnson, 

and his successors (Nixon, Ford, and Carter) approved 

federal laws and policies intended to expand opportuni-

ties for people of color once excluded from mainstream 

American institutions. Some of their appointees to the 

Supreme Court ruled that accounting for race to undo 

past harm was either “benign” or “remedial,” and not 

at all like the accounting for race to further white su-

premacy (Spann 2000).

Other presidents and Supreme Court justices have 

not been so sure. In contrast, they advocated a “color-

blind” approach to race- based discrimination. From 

this other perspective, government cannot be trusted 

to parse which racial discriminations are remedial and 

which are “invidious.” Legally, “invidious” carries two 

broad meanings: it means “unjust” or “unfair,” and it 

also means “likely to arouse resentment in others.” For 

example, some white legislators, judges, and litigants 

have alleged that policies such as affirmative action are 
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unfair to white people, and thus arouse their resent-

ment. In the Bakke case (1978), the white plaintiff said 

that affirmative action policies at the UC Davis School 

of Medicine were unfair to white applicants, and about 

half of the United States Supreme Court agreed. This 

inspired other litigants— Hopwood, Ho, Gratz, Grutter, 

and Fisher. The persistent discomfort with any race- 

conscious law or policy also undergirded broader po-

litical changes, such as California’s Proposition 209 in 

1996. Proposition 209 amended the state’s constitution 

to prohibit all of its institutions from considering race, 

sex, or ethnicity in decisions about public employment, 

public contracting, and public education.

Also, by the 1990s, in cases like Ho v. San Francisco 

Unified School District, many nonwhites, including 

Asian immigrants and Asian Americans, were challeng-

ing practices designed to increase the representation 

of “underrepresented minorities,” a term that in some 

settings— like at elite colleges and universities— did not 

include Asians. As a result of this lawsuit, the school dis-

trict was forced to abandon race- conscious policies that 

had limited the number of Asian students in order to 

increase the percentage of African American and Latino 

students within the city’s most highly ranked schools.

In other disputes, progressive Asian Americans have 

warned against “negative action,” which referred to 

policies that limited the number of Asian Americans at 

some colleges and universities. Too many Asian kids at 

Brown University would make Brown, well, less like “tra-

ditional” Brown, and some were suspicious that places 

like Brown had maintained a constant percentage of 

Asian and Asian American students even while their en-

rollments have grown tremendously at the major state 

universities. In the 1980s and 1990s, as Dana Takagi 

(1993) and others scholars had shown, administrators at 

many colleges and universities— including state insti-

tutions like UCLA and UC Berkeley— seemed obsessed 

with the number of Asians on their campuses, and some 

had favored changes in policy to limit their enrollment.

In other areas of public law, there were charges of 

“reverse discrimination,” counterclaims of “unlawful 

discrimination,” appeals for “colorblindness,” and con-

tinuing diatribes against “affirmative action”— all of 

these conflicts suggested a nation and a law still obsessed 

with issues of race, identity, privilege, and discrimina-

tion. Although some have said that the early twenty- first 

century is “post- racial,” claims of racial discrimination 

in a variety of contexts still exist and involve just about 

every racial group in America. Moreover, the civil rights 

revolution of the 1950s and 1960s did not undermine 

or undo lawful discriminations against noncitizens and 

nonmembers: it is still quite legal, and sometimes even 

required, to discriminate against noncitizens, including 

new immigrants of one kind or another. Many schol-

ars and activists have questioned the morality of these 

discriminations, chiefly because they so resemble the 

distasteful discriminations that used to be so pervasive 

in American law. In the midst of so much racial tension, 

with recurring concerns about “profiling” and “uncon-

scious bias,” discrimination resembles a bad taste that 

never seems to go away.
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